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de INTRODUCTION 
Ae GCOMCERN FUR 285 
essive neasures of King George Lil, the 





parens patrie of Great Britain, end nis government, 
instisated against the American colonists, unjustly 
deprived then of many of the rights of free sen. on 
b July 1770, after a series of wisuccessful peaceful 
attospte to havo their right restore, the Thirteen 
Salmies unenimousiy exocutad tha Declaration of Indo- 
penilence declaring themselves to be the United Sister 
of America, free and independent of the nother country. 

The Jeclaration, whieh referred to many of the 
abuses whioh had been sufferel by the coloniste, alnı 
stated that certain truths were self evident: "/T7nes 
all sen are created equal, that they are endowed by thei: 
Creator with certein wialienesle Kights, thes asoans these 
are life, liberty aná the pursuit of happiness. That to 
Secure these rights, coveraneats ere inetituted asong 
men, deriving their just rowers from the consent of the 
roverned,? 

tut the exerciee of tne fundamental richte of a 
free »eonlo did not imaediately flow fron the written 
Declaration, it had to bo won. Although some flehtine 










ed (O04 uim arte to [ovens 
ieee هوم سن ود یوو وسین سوا وړ‎ 
Get sane mir ma a mld ہے‎ 
wc ciel Geet eg 












a ۷‏ سيور sede osha‏ وس ووو سه 
QUAM in‏ ۷۳۲ متا سب In Wawa‏ موسو ed mt‏ 
Gomme‏ ہو ed deed ATA TERETE‏ — 
A A e aa‏ وچ api ta hea Ae‏ 
enre‏ 
AR ee‏ 
ګنت سوا ده ہے rn. [rn vel My‏ 
ااا الس ۸ سا vmm t on‏ و نوس جد دیص 


had occurred before the Fourth of July, after trat date 
a long and bitter struggle, the var of Indeonsanüenoet, 
ensued culminating in an American vietory in 1721, 

A major tasz that faced the new nation was the 
drafting of a permanent doawnent which would, inter 
alle, establiah a national or federal covernment and 
which would embedy the ideale that had been denied the 
Americans while colonists. In Sestember 1757 the fef- 
eral sconetitution was oampleted and by day 1799 all inir- 
teen ‘tates had aceoupligned ratification. ite origin 
was derived fror the یت‎ and ite preanble was in 
eongzonancoe with the Declaration of — rom 
fleeting the sovereignty of the mm The ۸ 
vested in the federal government, consisting of three 
bravches, ware powern granted by the peonle.  Jowever, 
the Constitution as written did not expressly contain 
many of the richte of free men whieh Oritien trranny 
had usurped. 

in order to affori protection to individual vishte 
from infrusion by the federal sovernuent and û possible 





as 40 Ve georgia, $& Ue پٹ‎ (2 Dalle} 239 i2 
793). 

2, 82111 v, Maryland, 17 Usd. (4 heat.) 320, 
327 (1819). 
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009001 71 , 
u. ta ہس روبیو‎ ee Leste] ed n 
vu م‎ 270990 GAP quf bare wor ww gi 
alaimo pirer ien bb darm ab wida len 
anpami mri ae a دي وو ونود مه‎ 
"—————P 0) ووو‎ 下 










tie quA (Lint) دلب بایان‎ ov MÄR 
JUL ) ڑھ امسوم‎ A MITA e aen, ۸ 


fate similar to that experienced by the osloniste, the 
first Ten ssendmentsa te the Constitution, known Bs The 
0111 of Rights, were prepared and sutaitted to the States 
ía 1791 ratification by the States was complete. “gx 
ever, not all of the rights of tne people were Jessea 

bo have been expressed in Une Constltution and the 
incorporated 2111 of مھت‎ 


A. TRE GUSREASTONE OF AMERICAN GOUTETY 

Over the years the United States has rrown fren 
thirteen to fifty states. The population bas inorease! 
fron sere theusania ta s figure anprmachine the two 
hundred sillion mark, Society has beeome inoreasingir 
ganplex and legislation nore profuse, The nusber of 
aen required to administer, execute and adjudicate the 
lawa has ricen, 

jiowever, the qaest ami conoern for individual 
Piphts of the people, ineluding members of the arsed 
ferees, nas not matsidel, It is a nenending evolution, 


Ag seelety procreages latent righte come into fruition 
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39 Sela Conets amend. IX; Silver v. üllver, 256 


EN 
Ü.S, 117, 122 (1929). 
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whieh wecuire the guardianshlp of the u 
Only recently the President of the United tates in 
gsédresetine and reporting to Congress prorose) legta~ 
lation to protest the exercise of | varias ini- 
vidual rights fren — During the gene 
addrean the President reported that orise and isw- 
lesmans vere growing avd galled for a stepred-iun 
program to combat those @evile and protect the richt 
of the people to fael securo in bhelr Nomen swi on 
their — 

Despite the inherent increasing diffioultioo that 
4govervxent faess i5 zrowine America, indluding sectety® a 
war with the original classes, the sernerstone of 


AneTionn society remains unchaige), soverwment ic a 





ity و106‎ Batty, Malloy v. Mogan, 370 ved, 1 (1964) (end 
tec sin}; Murphy v. 4aterfront o»yzissios of 
can Jork Harber, 373 U.5. 52 (1965) (and eases alted 
therein); Srieweld v, state of Comneatiout, 351 ما‎ 
470 11965), 

$. Presidential state of the Union message delivered 
to Congress aseenbled oc 12 Jan, 1365, The Washington 
Post Times Rerald, 13 Jan. 1950, De ۹ vols. ly la The 
Às olin, Amerioon Ser Vous, ole Li, Zo, i, 15 Jan, 1966, 
resorted Ghat & now A.D.ÀA. senklon had been proposed, 
which if sonrovel will work in the field of individual 
Tights and responsibilities. 

& the Washington Post Times Aerald, gupre note S, at 
Ya Ad Ola و‎ Pe 

7,  "orrells v, United Stetes, 267 یبارت‎ 935, 453 (1932) 
habari, Je, separate opinion). 
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6 
derivative of the و یآ مهود‎ an inetitution subject to the 


lm" ovine full obedience to the law, and: “Jo mer 
la this country is so high that he i5 above the law, 
We officer of the law mey set that lew at defiance with 
impunity. ALL the officere of the government, fron Se 
highest to the lowest, are creatures of the law end are 
bound to obey ب‎ 

Aithough there Le no facet of the law thet autor 
izes government of floere or their agents to ineticate 
“rine, anlawful activity of that nature has been ine 
ereasiog in recent decades mnd not without alarm. lad 
the Averican colonists experienced similar activity, 
the framers of the Constitution, whe vere predominantly 
te and who designed the Constitution ror the 
KANDO and mi. benefit of a11 the people of this 
United tates, * would undoubtedly have included an 


ero;ress ceonsatirtutiosal provision protecting tne peopla 





1 Chiíighols v, Veen Z U.S. (2 Dalle) Wig, "25 
(1753); Meculleoh v, Maryland, 17 U.". (^ «hest.) 0 
327 (1919). 

9.  Chishols v, Ceorris, guna note €, ot 522, where 
the Court stated: “Coverraent iteelf would be usslese, 
if & pleasure to ebay or treapass with leounity should 
be submtituted in the place of a sangtion to lee laws, " 
19, United States v. Lee, 196 Ues, 196, 220 (18582), 
Ii. Romers v, international esminsl Unerstine Cos, 
353 VeSa 35%, 304 (1959), 

12. Martin v. Sumter, 12% Uo (1 dhente) 303, 224 
(1319). ose 
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nial abuse.  2Sespite the absemee of 
suea a provision the courta bhaye provesiel to carve 
gab @ eounter~weasure “nich has receive} the denosina- 
tive "untrapsent", 
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2۳۲۳۷۷۶۳۲ SENÉNALLY 





is 
Satrapeent in a word of srt which represento 2 
particular type of affirsntive defanse te a erininal 


oreseeution, Althoueh nat expressly contalnad in the 
Gonatitution, a federal "orto Anoluding tae ¿nifors 
1 





it neo Dean adonisi wr 
the emirte to signify instigation of arias ty officers 
15 





of government, 

Sinee 3952, when the United States Court of Ailte- 
tary Anpenls first considered an entrapsent issus 1a 
one of ite "مسب‎ that Court hag relied heavily 
on the doctrine sa 15 han bean 044961618 in the federal, 
courte althouch ertraszent had presimely Leen recsoriital 
as a part of military um The develop*ent of ihe dq. 


Urine in the federal courte ean va attributed tec ive 








13. Ontern vs. United totas, 343 1,22 07%, WS ) 
Da 1965), 

Le 10 U.G,0, 88 و301‎ (1958) /haereinaftgr rofltrro 
to as the Code asi clled na ما انا‎ > 

1%. Pres entíal Zxecutivo order 10215 (1991), 2 
anended, /unersinafter referred tg ag tas “emuel ar? 
vited as ICi, 1951, Parne _ 

16, sorrella Ya nited Statea, 257 War 9355, 04} (AOE 

ive United (tates ve Jemtgon, 1 Jh, mi. OEP و‎ = ve ۵ ۵ 
80 (1952), 

LS. Deo oP 7+ avum, 3 ا‎ BHR (2904) tend 
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E به وم صا‎ Aa 
ج سے 4ھ‎ me 
سم‎ « "aed ~ 
ars له د‎ Did orbi ٨ 
سوام سوه له سم‎ fee teens) is 
cuam cd mibi IL 
me il mts ent etna walaa rasina D ibs 
عضا بيس ہسمر ای‎ 4۶ CARE, 90ن‎ ae 
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ereaging number of orícinal statutes and the correlative 
ect of special :. 58 — 

Albeit the first duties of officers of the Lew are 
to 0. bo ante یچ‎ due وچ‎ the ivoreusinr 
erias roto — usd Une desire Por Larediate dateetion end 
lew enforeecant, effiesers of wyvemmens am? Weir osent» 
will rocetines resort bo —ethedg which will etisk iste 
#videnee of erles sith e ainbes af surveillance o! 
San Tat ie sot to pay thet all activity +r Las 








inr canes pite? ec n . Ops. JAO 17412> 
1949 B 395 (3%) (eiting: 107315 325) in xhies 1t 
WE ctated that the antivity of anuai أ ديه‎ 40 
سواد‎ and Luring a €oiüdior not engaged in نہ ہا ےت‎ 
tino tato the comision ef an offence دا‎ ater) 

»ublie policy; aad O% 267552 (1937) ۶9 9 
trat the aacueed, whe adtad purruent to sa pret Me af 
a staff sorreant in taxing mome ralis »elungiag te the 
امرس‎ tates, would uot heave چپ ٹوا نوعجہ‎ offenen 
tad they net been ied ts ite eomniesion »y "higher 
authority", 

Ih, rema Ve United Sintos, 237 مد مدا‎ #33, 523 
* * 

20, فلا‎ v, United Staves, 27 7, 35, 33 (4th CAT» 
1921), Portions of the orixion 15 Eptie coneeming tha 
first duties of officers of tae Lew hare ben ۵۱ with 
&»croval in sany asuveaqueat opinions, bng tas uag i 
Joyrelle v. “ited Utzten, noto 19 at 5d g united 
Fieten v, رجہ :چا‎ a DG. C RASA. 135, 305, :( Zn, 
201, 266 (19755): cae ۷۰ ر2 ت5 تال 6 مق‎ 512, 
8ڈ‎ Se, Me ae, 220 (1955) (mina, Sels, PUBLIO sere 
curring Opinias 

2l. he teeming ton Vost lines ereit, guage uno. 

22+4 See it — ۸191 وڈ کس وزج‎ srectice d 
Ben Din مس‎ Ote 121 ۰+ 
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enforcement officers in Tulfilling the duty of soveran- 
mont to protest the people from orioe exoebnt surveillance 
ig forbidden. Criminel activity ie fronuently conducted 
elandestinely, and muoh of 1% ineludes alroit wenipula- 
tiona using techniques that defy norcal deteotion methods. 
Therefore, in preventing and waging war against erine, 
law enforcement offleers and thelr agents in the front 
lines of the affray mumi use stealth and T &nd 
must frequently contact the “*eriuineal enesy" in order to 
obtain evidenee of مت‎ bring the eulprits before the 
bar of justice, ani thereby obtain a seseation of the 
eneny's lewlessness, Those contacts require sone fom 
of comumi sation and may even require law enforcing 


aceite to meet Che "ecrisiasti eneny" fao6 to face ari on 





256. me court stated: "Criminal activity ie euch tant 
ول‎ — à" EEO are neoepsary weapons in tha arsenal 
police o | ^ ( Zuphasis added.) Sheraan v, 
United States, 356 U Se 399, 372 (1958), 
24. Cagay v. United Stetes, 276 U48 413 (1928), In 
“RL, jallers noticed that sonfined dru: addlets were 
sar the influmos of narcotics gubgeguent to the 

ee, an attorney, Yigiting the jail. A confined 
*"etoll pigeon", emoloyed by tho jaillers ns a decoy, 
requested Casey to obtain some morphine for hime dith- 
out hesitation Caney oospliled, At the trial evidence 
reTlested teat opiates had been introduced into the Jail 
seturgsted in tawels, in upholding the conviction for s 
narcotics offense the Court found — ae in 
the use of the deeoy to obtain evidenee of the accused's 
orisinal و‎ 
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ll‏ انشا فاگ خن c Cm ert‏ مس دوس 
vn mid iln‏ ضا جست ce Ing lime stents heimi ja te‏ 
eu‏ الها لور یمور شج — — 
in tn —‏ ا e‏ امه مکل 
a 4‏ ۲ہ سرد 4 — 
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اې وسو ما مان مه به 
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e cenas e i 


in Sob) مهن موب‎ mad military رت اوه سی لی‎ Mem 
pecially where on zum نے‎ Pragon in orrone- 
sur; virtiontifie" es e "uríiwinal enemy," scoocnes the 
ot jen). of omtact, ani ia Melted md vegulle!d inte 
somitiino a orien لهو امه سه‎ ty lew exforaers, 

At what polut le» onforesnent actiritr exiets from 
the وس زان‎ halle af تست هه دنه دض‎ wnsdust and 
gite) into As Jediíclally fortiddas mreos piginr riss 
fn جه وو‎ io ret always emey Lo ise i$e 
veeste Save iega aria uy tke Girte to Ae? ineste what 
Guntime activity ia 5araioclilé 0) lewful co the ane 
Sand ı4 whet is considered averreaching ant uniawful 





$n une other. Uns former is sooBtiwog referral ba ag 


25. herwar Ye الورع 1ع‎ 2UATAG, ya e 369, ave راف‎ 
were the Court imicavel hakt in arder vo d 

MOET em trappant had هرا 9۵2 موه‎ mi ۸ 
ve Eran between a tran for tre د ووس‎ Los 35 
Yren for tho unwary wrininal," ont d Le 1 
26, ome united ¿bates ve Ohiaralla, 16 wa 933 > 
(2d Sie, 1350) “Tt be trae thet Uns lex 18 mot ss 
definite as one ulant wien ag Co wiat provota tiom سی‎ 
Stitetes "يپ ۲ یسیو جع ۲ پوه‎ 
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awful or legal entrapment weile the latter is sonetines 
termed unlawful or illegal — However, such 
expressions only tend to confuse because the word en- 
traneent, which representa e defensivo sounterzensure 
arsinst the henry bend of government prosecution, in- 
slades the eonnotetion of illezsilty or unlawfulness of 
gaverasent ectivity, 
Be BITRAPUENT DEFINTO 

às tne doatrine has developed and taken on erbryonia 

shape on a case by ووهه‎ basis in both the federal and 


military judicial szatene various expresmions have been 





27, dee United States v. Laverieok, 350 P.Z20 793 
(rd Sir, 1955); Lunzforà v. United States, 20% et 
2374 239 (10th Cir. 1952); Cele Spring Drug Co. v. 
onitad "tates, 12 F.2d 552, 856 (Jtn Car., 1926). im 
ف‎ at 713, ie court, in oommenting upon 
a contention that the trial Muze ned erred in informe 
ing the jury thet the lew recernives two binds of une 
trageant, unlewf entrapment and ari ووو‎ 
stated that: "/5/hile the adjectives unlawful" and 
‘lewfalt entrapment might have been semewhat of an 
everrortraval in desmeritvine the conditions requisite 
for entrapsent, nevertheless, the thought scleerly and 
enrefully enbediles that which Le neeessery and proper 
war the lar... ia parares (٢ ددد‎ entransant® and 
*ualavwfui entrapsent! oaueport with the Lanomezo used 
by many sypellete courte in desertbing mtracsent and 
tie trini ocurt!se charce vith reerect theretc wasn slear 
and euffietent.* That Lague, anorg othera, waco reine‘ 
by ame of the accusod In I oe in 9» netíition for 
writ ef certiorari filed fe the United states MAD TANE 
— a 13 sapteaber 1965. The petition wan denied, 

ehaeffoer v, United States, 66 Gup. Ct, 392 (1965), 

Jor a MM seussien ef lawful and unlswful eotrapaent 
Hee ¿ranas V, United States, 357 5,924 327 (6th Cir. 1965), 
- IL ت‎ 
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advanced in an &ttanpt to give entrapment ^ concrete 
MORNIN ص‎ 5 


the United States Juprms Court for the first time in 
its hietery reyereed zulliy findings because of entrap- 
sent. hs aceused, Sorrells, centrary to his ples of 
nat guilty, nad been eonvicted of the statutory offenses 
of unlawfully possessing and selling whiskey, the evl- 
denos of record revealed that a prohibition arent سوج‎ 
eether with three of the acoused?s sacqwmintane¢s had 
visited the aseused at his howe, The agent wes intro. 
duesd to the eceused ag a furmiture dealer, Alter na- 
ogetiaining that the sooned hod been in the 39th division 
dee Pe during World dar I, the arent} factually reverted 
that he had Deen a amber of the same Division, le 
aeked the aceuged if he could get soma liguor and the 
agoused stated that he head none. A second request wan 
‘inilarily fruitieer, The conversation thon turned to 
var experiences whioh wae joined in by one of tre ace 
cused's three accuaintensnees who had also belonged to 


the 32th Division, Yheranfter the egent again asked the 





LIWA 247 ile Ba 435 (1932). 
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۱ تی ھے سے badaniy vi Minen‏ 
d » ۱‏ ۱۵ دو مش e DAAI‏ 
( زی ہسہ شو M Tk rit‏ 
مص Peu. n ١‏ ہس 
ٹوو O^ ۲ SAS‏ 
تک ew ee oe‏ دو 1۲ at‏ 
ود ري وسېل 
می eC‏ اه و کم وسم سرب :سد حا 
02 
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AMEDE ko get hin sone liquor. This tine the asouend 
left his home and returned in a few minutes with a half 
gallon af liquor for which the sovernment arent onid him 
five dollars, Some testinony indisating that the acoused 
was an industrious and low abiding elbivgen was rebutted 
ty other testimeny to tha effect That the acaumed had 
the general resutetion of a ruxerunner., Toweyay, there 
waa an aveenee of any evidense indisetin« that the ao- 
fused ad ever وج‎ ۰ 
prior to satisfying the agente third requert. 

‘wo opinions were written in porroi 
gorred with the avclioabiilty of the entrapeent doetrive 
bo tue facts of tha case ant esoh has been frequentiy سوج‎ 


ed or sold any intesteating liauor 








formes te is wabsetuent federal and silttary eoinioin, 
bus im bets thins Judicial (amndatlions for mibraprent 
tht two vives Tifferes de ay particulares, inclaliy a 
falinitiosa of ths tems. The sajority stated: 


fe? defense of entrapsent te not 
$is17 tust tag ast Hes omitted at tis 
instanas of sorernnent of ficlale. That 
ag often the aaee viiere the proper ade 
tion of these officials Imeads ta the 
une * aria kam? am Cerner ا اخ‎ 

8 y ۷1 » : pagan È ١ 3 + 
A de 
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“und * pertinent = the Un rel ice 
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The eenhagis by the sajority in ده ١و من‎ an the 
“graéiaporition” of the aocuscel resulted in a skars 
Ais remant Sy the minority who cone6luled tnat tha 
asien and nature of the contast activity al a mweri 
went officer and not the ace.sed's eubjestive state of 
ini whould be the true test for eatragment ^y statior! 
"üntraonent is the gongept 








Mie} The minority definition 





itum” omy - 
4314 not, however, obviate entirely a souriieration of 
the accused's “predieposition” Singe it ineludgee the 
qualification “hy one who would not nere perpetrated 
¿Ene orina, exoept for ¿Tenroper activity of an offleer 
of cover i7, 
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de ¡la st +5 
30. at ۳9 and eited in aad tod “babes v. Zain, 
ő Wels walai 12555 190, 19 وگ ول‎ a 2 £1, 256 (3955), 
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seno twenty-six years later io 
— two opinionn af the mprezea Court again 
تم ووي‎ Soto apinione econgurred that the accused nad 
been smirappal. In Aeternining that She faetes unequir- 
isalis indicated that the accusel lackel & erininel 
prodlimosition to commit tne crimes alleged which nad 
teen indaced by a rovernzent Agent, thé sajerity ad=- 
here) to the majority definition of entrapment vontained 
is Mireo Forever, the minority in Mermen ould 
1004 anly to the nature of guvernmental astivity: 





"Me erucial question, not easy of üuswer, to wala: 
tao curt ment dirsat itself is whet 






Sle 356 u,5. 569 (1958). In a governaent in- 
former nat tha accused ia m doct s officer "where beth 
were 44 treatment bo ba — of narcotios ad- 
Aietion. “Teveral sesidental watinzs followed. after 
tyes two am: had become fairly «ell acqueintsá toe ine 
formar فسلاجھ‎ the aceused lf ne could muopiy him with a 
source of narcoblos, indicating thet pe was net ree 
inr to treatment and wae suffering. Ine aroused 
وس ناراد‎ to avoid the issus, Yat fimally, after ree 
peuted requesta he obtaine’ nareotian en e number of 
Oóouepiocgu3 تلاقام‎ be end the inferser shared, the informer 
puy iwr, inter alia, tre cost of his portion af the dram 
After geveral guon transactioanr the inforeer inforned 
Bunte of baa Pursat of c<ereaties who ouserved thres gio 
وه ادع‎ Dy the acensed to the inferver for which the ane 
URES was conricted. The ari eorcludel thet "e$ it 
not wenn for the nature and resetition of the inferser's 
requeate, whieh overanace the aseused'ts will to resist, 
that the sccusel would net have commitial the offenses, 
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to which somiuon feelings respond, for the proper use of 
governmental يبو‎ (faphast¢s added. ) 

A year prior to Sherman the United States Court of 
Military Appeals rendered its opinion in the leadins 
military case cf Unite? States اده‎ in revers- 
ing a guilty finding beosuse the seeused had been en- 
trapped that Court defined entrapment dy stating: "The 
gigt of tno defenge of...entranrent ie that an erent 
ivag an offense against the law and 
on to eomakt that offense for the 


fof rovermient/ coner 
purpose of proseoution," (Saphmete added.) inis 








definition net only doos not eupnasize the accused’ s 





^8. id, at 382, 

339. 5 U.8,C0.9,A, 285, 2# CR, 96 (1957). In en 
a governzent informant requaste’ and inclored the accused 
to obtain marinuana cigarettes for nim, After a number 
of refueals the socused finally consented, accepted soney 
fros the inforaant and procured the cigarettes, The von- 
trsband was exohanzed with the informant, bat pursuent to 
the inforsant's request the accused retained some of the 
Cirarettes for saferanpinz, A Criminal investigation 
Division Agent was advised of the tranemution hy the ine 
formant and apprehended the souused in possersion of the 
Giserettea, Je also discovered a marihuana sigaratte 
lub in the acousedtes car, The scense?d was convieted of 
both wrongful possession and using wearihuana. The Ugart 
reversed the pogseenion offense beenuae the rovermment 
had no Teasgonsble srountis to suspest tha necusei prior 
to the informant's entrapping activity. The use offense 
Wes vustialnei, hased An pert on independent evidence. 

3a, ¿de at 291, 24 CFR. at 101, 





“orediecvosition” wnteh wes stressed in Chae definition 

of the majority opinion in Serfalis Wut 1% appears to 

go one step furtner than the sinoriíty Jorrolls definition 
by falling to qualify the word "person", ‘iherefore, as 
loug as a gcovernnent agent “conceives an offense" and 


thereafter “inelites a person" to its comission, an- 
01 and. 
trapment would be applicable; mut, iImnlication unlike the 


sinority in FAIS, the zotivity of the rovernnent agent 
woulda not ce the only eenduct requiring exasination. 
Were the accused to nave conceived the offense or if the 
government agent soployed some dorree of persuagion 1088 
than that required to "incite", entrapment would anparentiy 
mot pe availiable, at least as a matter of e 

Denpiie dlffsrenoos, the definitions in Dorzells, 
Our; md 19.4919 contain a nualer oi eonsisiónL 


Er DR‏ بي د ووو 


35. عو لود‎ united States 7, “atkins, Al وه امل ملول‎ 
ii, 615, Cole Be 427, +32 (2960) (katiser, J., prine 
cipal ود" :لصا‎ we understand tne Law of ntrupnent 
there must be some evidence to show some pow i liine, | 
on tne part of the evcoused to commit the orixe, mien is 
broken down by the activities of sovernsent وه‎ tee 
{uapnasio adéod.) Laid. Des algo United States Te Boor 
9 3 M. $03, 507 م‎ 26 GC. د‎ 2435 207 RU 352): " ing” 
recerd is either silent or shove wrecuivecally that the 
aocased did nor rezist the overtures and that he was not 
4 aun, otherwise — 5&3 lawatidingz,....5n$ exhibited 
at all times a willinzness to violete the law...." (ime 
nhasis mided. ) 
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Glements of entrapment, For the doctrine to exist there 
must have been some form of ectivity, chargeable to gov- 
ernment, to which the accused was subjected, prior to 
his eomnisalen of a crime, that at least tended to cause 
him to commit the erime. in bath federal and military 
practice nothine less then some evidences of these five 
elesents zust be chown before an issue of entrapoent 1s 
ralsad, 

But a cayent is necessary. Definitions sre wise 
leading snd mey represent a false vottom of reliance 
for the future development of the doctrine since they 
are gubject to the general proposition that “a rule 
Gefininz the course of conduct by Government و0‎ 
which will constitute entrapment cannot ve naa 
This le exemplified by two recent opinions E ہے‎ Gupreue 


Court, 








36, United States v. Parkins, 190 Fed 4%, 51 (7tn 
Cir, 1951). Cited with approval in United Stetes v. 
Hawkins, Ó U.3,0,8.A. 135, 141, 19 CoM. Re 262, 267 (1955) 

37. 379 U,8. 559, 571 (1955). In gox, city publie ef- 
fielals authorized the acoused, leader of a prout, to 
eonduct a demonstration some 101 feet from the sourt~- 
house, Ve coanlied bub was later eonvicted ef pisketing 
near the courthouse with intent to obrtrust justice, the 
Court, in reversing the eamvietion, indicated tnet to 
upheld the eonviotiíion would be to sanction entramrent by 
the State, 

38. 360 U.de 423, 425 (1959). In Halet, the aceused 
appeared ہیوت‎ the “un-American Activities" Comission 
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reflect that sere advise, apparently given innocently 
and without any purposes to punish an accused, gain evi- 
denos of crine, or to cause the commission of a crises, 
relied upon ty an accused Lo nis erisinai detrisent, 

ean constitute au Indefensibie sort of entrapment, 

The absence cf mich a purvose is nat raflected lu en- 
trPapzeent definitions of current cenrt opinions und leni- 
Ang authorities which purport to cover the entraoseut 


39 
Spectrum", 





JC oops 


Yes (Cont'd) of the State of hl and pursuant to sð- 
view of the commission that trey sad a riant to rely an 
a privilege arsainet selfeinoritmination afforded by the 
Ohio Constitution ther ranained slient. Ther ware Inter 
sonvieted 一 
míscionts quections sinos an Ohio Ammunikr statete tenia 
them the Ilo constitutionel privilere whieh trey «ere 
pugeused te have known. The Tourt coneludted trast tie 
consission acted for the State in giving the advise on? 
that to sustein eonvictions af sont of the secused under 
sueh clrousstenoes would bo to sanetion an indefensicle 
sort of entrapzent Uy the State, sanvieting 5181 2585 for 
exeroisingz a orivileze whien tee State had cieariy toli 
tres wae avelinhble. 

Sen, Sea Ortega v. United States, JUE NZI 97%,‏ لرل 
(Dele Cir, 1055), in Ortazgg, 21 370, the esurt defined‏ 
entrapuent na: "¿(/he act of a government officer or‏ 
agent inducing & person to comsit a crime not con tag‏ 
9ئ۵0 3 plated by hin, for tho rarose of Justi tating‏ 
INXS SAMED MAMET hin, “et tre were ost of n officer‏ 
in furnishing the secured an opportunity to vormit tne‏ 
erine when tre criminal intent ver elresór (resomt in tha‏ 
acoused?s mind ia not ordinarily entra ant,” (Ita llas‏ 
in otiginnl.} (The oourt credited flack, Law Dictionary‏ 
(Sth ed. 1951)); (Thore te an ganas of n tefinition of‏ 
entrapment in revierto La Dietiosarg (Jaldwinte Century‏ 


te‏ 15 ود 
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Co TER DARLES OF 21037 

As the defensas Sf untrasment kes rained reeornition 
the courte neye souent m base upon which to rest the 
Uheory of its appllention, In the early opinions when 
it was ¿eteriinel that tes aeccuged had teen entrapred 
ít was freguantly stated that the Government w&s estopped 
te —À or had antramment was contrary to publie 
بب‎ ang on ocension the theory 080 RE 


syeminglad with that of mole pellets 





39, (Cont'd) ed, 1950)): Modol Penal Code {Proposed 
official Draft, 1962); "Section 2.13, Intrepment. 

(1) å publio lax enforceozent official or a person 
&oting in —— with men an —— perpetrator 
en سو وا‎ m the nu — IR wid 
Qf th | * gn off h duees or Same 






ares anne چو‎ to 2ت8 سی ې ۳ سیا‎ 51:17 
Buch offense oi ther ty: 

(a) making knowingly falee representations do}. 
sianed to induce the belief that much conduct 
ig not prohibited: or 

{>} employing methodo of persusslon or inducement 
whieh oreate a mibatential Fisk that such an 
offense will te soumitted by permis other than 
nen p ara ready to aomait it.” (¿sprasis 
naa 

Thae comenta with the draft fail to refiest any refer. 
amas or consideration siyen to the uprene Court aninion 
ix Daley Y, Ohio, core ra note 35. 

"w^. 19 ۰ Salas C rien A. MA ved راد مد‎ 51 ۲۰2۶ 67% 
(7th Cis, DSM o United States Ya Lia, 256 7, 943 
(347,7. Y, 1918), 
wie Mee, , Ritter va ynitai States, 2392 8 147 
(9th Cir. 1925]; "oo wat v, United States, 223 7, 412 
(^ en cr, 193351, 

es, و‎ (Oves v, United States, 249 Fe 191 
سا‎ Cir. 19 11 in Veveg, government acenta wittig 












vig ٩ = * 1 M z 1 7 
s ggi pistei) : 
مس دز‎ 


r^‏ م۱ * لچ 


"die 






| 





LI 





| 5 
EI 
» "E 
Me 
1١ 
* 





1 - 


In vne Supreme Court in first estahlichine 
4 tor the Niture development of the dootrine 
resegnizal the ineonslutent roles played by the وو وو‎ 
gible far causing its entrappec 
ihgroaftar the 2ovexruaent shifter ita eogition to that of 
the progzoution with ita sersUwnilo gicti. cow 16د‎ 74 
emiah Uê UOTE sought to oconvlot for She orisinal 
regalt the cCoveradent hel eusesasfully 5Lrvuprht atout, 
















Ab first blush it would accear that the rer reent did 
area indo pirk with anetean hands amd teat toe theory of 
eBtopsel, an SquitaUlo derine, would Fs aoplice’ ise to 
minió the acoucead roa an wifalr presevution, نم‎ 
the coart rejected the cuploraent of en ها دا زو‎ doctrines 
in & exiránal prosecutios ad sonoludal that an ٤7٤ 
different Gace was Cre appropriato fousLtaionesd for Uno 


5 ۳ و‎ ۱ dovtrine, 


PR Se an لد سی‎ 





>l (295nt'3) amy FERS bo suspest tat the eooused 
WALE sell liguar to inliane Grasso an indian Wits a 
Yine multi, wolte sofi 55174 amd Glas« sioman mt وج‎ 
that ha eppeared to be a مه اه‎ ine aceuged sold 
lianer to tie Jecoy-indias and was prosecuted, in ree 
veriar tha guilty finding the as zt 192, prata: 
^i" Gar gpoverznsent of the som og that releaves ths 
ruler fron the obligations of honesty and fairmess thet 
ara laposel upon tho 215554584 la one's Liverty or rep- 
utetion es @ laweabider to save less proteetion than his 
se are strongly of the view that sound 
notions the goannas from deserting that e 
tava ves no Goriuinal intent was — Pr وش‎ 
سب‎ 4t orisinatel iu and was eause?d hy the coverneent 
agenta deception. * "— o adds.) 
- M + 














le@giviative Gistory of Che crioiwm] statute of whion 
Üorret!e ut bees convicted, Ihe Court, after Tis 

srionisjas of Ghatelery eon^brastion, stated‏ سلوممہ 
ایت 








owalne that Lb qs‏ سیت 





in ite fecu ocision the cowrt reiterate: taat it 
was wot the unen ہو‎ un... that m 2را‎ Re 
won be promemiad, Whe sinerity in m ir 
agreed with tag tasery ef Somprosslanal isbeth, سد‎ 
dis&tiug Suet the decirice sheshi ve unseli iy tm 
aréreilus of tua inherent ladieiai power verbed in ہش‎ 
امت‎ The minority in له سللشحديوة‎ eindlerty Alm 
Acres Nita the Lorpellg eejeritó) وصلو‎ of مهس‎ 





ien ca‏ لا 


afin, 28:178 ۳ United (teten, MY dele 435, WW 
X mm: y, — uit Gee, Tea be To ye, 9 





(1359), e Court stated: Manzese could "ue. ^en حم‎ 
that ite لن تسد‎ ere te ۵99 dy ap taa 





it ۳۷ ۳:۱ ine ده دماج‎ ۱ 
Mos ithe wt 279, Sen وی رو ےج‎ 
STARS LGA intent theorr ag “sheet ۳۲۰۰۳۹ 
ês Je wt 395. 2 
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geven posses He surly to properis Anal wien 
Ra 

Despido tho reliasca on 2052 مہ اجون‎ ۱۲ talent la tos 
iit, la 4% انتكترحة‎ WA موجه‎ Ka امه‎ cowrie 
نه اا‎ ٢ اول‎ ٢ of emoramme thet tano Ya 
Mehr دم 554 يوسحتحزود‎ Tontoa Court ها )کې‎ berf 
Appesls ass iakeat lianet ۍي‎ Damen ribes tums Save 
BEVIS U atery Lntert end eae newer ہر مدوویرتے‎ 
پوه مههموع‎ um هه‎ latest la ems sf ite opinione Wiet 
hara ۵: ۷ miners ver, vil basi of 














la Marelli v. mitos Matos, 207 ven. ود‎ 
8 عسوت وه‎ tried: "Tale meere ی‎ ned 
struct las ¢f the stereo; 4 د ته‎ 












| 11 —À e Ye د ودل‎ “tates, ين‎ uates 57. St "757. 
jue Y dd مسري ا‎ 


* | a Seren Pe 
بت عابي 25 لوہ‎ RA (1951) ا اد ,ماهتا‎ 
TRA 1. 








Mla! PLITALI CLotes Ve * 0 
IK — - 01 (1953) (publie pollag): و يا‎ 


| i . ایا .هي ۸ و‎ bue y V. حول‎ TT E T 
i (1253) کیٹا‎ ۱ - 5 











helale OT States in park twat: ښوه‎ E 
«nd cee Loy of tne si می‎ andes dll مه‎ 
mudo la puras Ünerucf...sasl! Ve ce ہے‎ Lu af 
وکا‎ mix." Wa FwMeni M iN 
امنا وفحوولة.‎ a bene saoiel Mill ast le مه دص او‎ 
awe, WA + 80 
تسا‎ 9۷۱۷۲ itaet of Oo anplientior of the 
State seortitates mo Lear مہہ وہ‎ pare of وت‎ 
like the stc corde of Cow ehatulo انا هط‎ pait 
of the la^, 

It wend? wot de Lilariom lo ana e$ In ww 
Wa we Liza tae Cours desimei te give baa ie 
Tenis or و‎ û rias Eh wald dee De Tools 
p? iiy "amo ڈوو سخ‎ ta mo Gometitution maù Fsi تس‎ 
oot Gaorivre ine Austrine of fiagitnAwy,. adi TL) 

© “arlisaler Lspa of an GAO tenes ye 
and pamılatraumn Tual Guerewciamed nte, merar وي‎ 
proto of bylai; mallê perdi stropni asiiriy و‎ 
اهم‎ «cto se bs mis amas rails bo arial! 
= ے‎ 











Am‏ 9۲۲ مس مسلتا یف رهد 
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د تو را 1ې- Duma‏ 
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sany atar mni m‏ سرت سک Moa‏ ان 
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recognized that in the future the richt of an accused 
nat to be entrapped would sain vecoenítion ae an Indl- 
vidual right. 

Sines angaa the Court han Gonridere?] Pes nagas 


Invelving an issue of entreoment. feo mean feteral 
| 52 


proaecutions : and tw» involve] state DIOS IOP, 
la the forcet eo onset eulranment wa: nat fome to 
@xiet at û matter of law Gal ar iim +7 on ers lona) 
intent was ande ty tne Court in sither oviniom. In the 
Letter two ceases the Court found Piat asch of the utaten 
RAA Tepon tie for ی‎ Ertrepmet6 ae s wetter of Le and 
Peversec the gonvietlons. la vion of tae fact لش‎ the 
eourieticna were of ntete orlese in etate ceomrte “here 

Was on aheence of Uonexersions?) intent man whiten tke 


SS, ™ Lorralio va United \tetemy 757 u یپ وٹ‎ $59 
ago! the Court abated: "Tha Conerees ty ler*ajatíior 
emn always, 1 ib desires, aiter the ef feat of ۲ ml 
oenstraetien of ntatutes," i4 st 451 thee court indie 
ante! that: “ine maglio fof the eveliabiiity of tiva 
defense of entraneant/ in ene cage UJE bo dote ie 
by the score of ine /örisinal curtalore? ta coe Core 
in ine Light ef اف‎ ey failtly he deemed to se 114 ساب‎ 
eet." (Senbasia sities, ) ہم‎ 
مه‎ ingen Ve vnitad ctu eg, 3,35 و یل‎ vi (1903): 

253 89018 Ya IMA bad و با :ای‎ 385 “e e SÍ e Lio). 

SB, USx ve Lowtisiana, 379 u 197 (11905); Mur Y. 

Ohio, DBE lec. 423 (1559). 
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exporviac the Litaus to the ataosphera sf reasquabis 
newestity tho court turned to the forenest plese of 
lesislatioa, the Conztitutior, for e sslucten wat some 
denied on they were 3e waiter tha fourioawts 
asendxent, ^ 

Theee decisions represent lemdmmares In ihe Imwvelm- 
went of the entrant lootriue. Fresavuatcy 0 smrt 
Gould have relied on a Afe other tma) the oA tA ahan 
to aehieve the AGATA results without being ۱ 
with ite earlier detocwinationc in ORAL ew DESO 
The impertemt rewalt oU thao iro treet degicinsv ۳ 
the fact that a» Aenuscl, niga op stete بر‎ 
has the verted oonstitutlonal might not te be nrotecotei: 
Mê if sa asco l^ a stave prowecution dae men e right 
then an ecarend la a federe? trie. ould le verbel "Li 
Ao less of a wivht operable throush the 2وج وی بصص جو‎ epum 


protestion of the taws provisio of Ne i460 امھ جر‎ an 





53. Smt pee Balay fs Ohio, miira dato 72, at 447, 
whereia وع مگ‎ .wetions Claris aves thel Usa » 
the Court wae ہیوت اہج‎ the Que crecesc clanee of Sve 
fiftn ead not the Feu bO Kh adit. 
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٢٢‏ سے ہے ام تون نک 
دا ېه مسا abis pupa. m LO‏ 

care mr vena al hee air #اواا‎ ۰ 
— — وله مد كاه لك‎ ere sid dal ۷ 
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of tne fifth emeviment, Ninuilariy, a militery accused 
should tbe aecorled suen c aonstitutional protection as 
& sattor of nilitery due erecers. ihe Judges of the 
Court of Lilitery éppesis are coagstemtly la The væ Ly 
expressins » Gesire for = &24&not of ہر ہے روس ری ار‎ 
to ve ېوک ههڅ‎ “easel” and Wat Court, M ¿bd 
نز خی‎ Ve Ort " goncindied that an ecausad Nat yom 
&enled due »roeess "eceu^e of a fai ure ۳ ۵ 
punsel to mice an issus of لحو دجو دہ‎ ta the Fria? 
wart, In tts esyinton that Court cited the snI? gather 
lower Sederal court opinion ES kan womalfieaa lis meon~ 
"izwA entrasemot و هم‎ violation of fifth marient fwe 
ume 

Deapite the apperat ccvenent of tho dufense al 
entrapeert uader she cloak of no procese thare ig wet. 








مسا 


L1 ige, Da Jas "lay y vires, 43 DI ٠ 1996, Ds is Cola La 
حيس بسب‎ it vas renarisd tnat tng elentve: „eyin bilis Uo 
tact the Canstitutioml rirots of series pow Az 
مدو وروت‎ receive Lao mipoort af the Cert of مزا‎ 
pe Appeals tnd that chief Judpe cuia nel weomeliy 
ستا‎ ١۶710٥3 that the bille ware “a stem im the rigut lir- 
etica”. 
۹ 0 Ip . Aela Maks Ab Re Me 531 (105 je 
là. 59 "03. 20 Setters et 583, citing mke r, ۸ 
taten, ib) 1,28 $72 (90n Cir. 1659). ES TAN s 
150A). eX Tl. üall Ye Lilimoie, 3329 ¿ide 


6h), witn dante, 119 fene 
at Bar (ro). " EAA 
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in either substentotive or prnarlaral ive ppr- 
Undoubtedly à citien has © Slit mob vs La pue 
pad into somaltting @ criminal mi mm ۷ vu. 
‘Been oat the fient tr fer وی‎ tA my = wat 
اسان‎ al 6 urime, scnorlingiy, te AE Ww 
right nor bo o» entrapped shori” ha سے .دی 1اد مھ‎ 
bario theo dub process mû core exin Io m makomi risu 
inherently nosserset hy ات وب‎ 

De 5 585:45 لمعف اتات ن۴‎ Aas AAA 
terniaative fatter in the Jarre c^ Dion ند عاکا‎ xu 
us ود‎ fetes oe Che ٭ فوسیوں‎ arsye pili wager 
alimit She Inprezo Onwrt ir. (SALAS Iiga عم‎ these 
souls be و مراك‎ m tous OT torcitLo Mi Tel'-uemnt 
wuld re SRA en to Tax pro 
aber mm mirror. irme nr Lin gpowrentesr taa been 





۲ ¢ اک‎ ve ‘Sohbet Muelas 20 وقوه‎ 43$, MM 








ur yeti ww TA 一 ہے ساسا‎ 9 
— 


— 






— EN 










for » | 

— ED mh وه د‎ aaa 
دوجس‎ r, citea 7۳ Sy t,t 

n ای یں کا‎ 8 3 Lu EU 

198 jm mita T 1» (ib mm 


[CU 
tes e a ors! - e 
۳ — TU, EE T 
Tf 7. ک2‎ US : i bow 2P } ۱۳۰۱ ۰ 
aater) ame — ۳۰ vaina, T) ٩ 9) ما‎ T 
> کب‎ aul’ ۶ : | سم هدز‎ 17 ita? "mine y, 
اص يس‎ + A. FRETI zr (19%) (AY a mm. 
بلك ا کش‎ T. m ۸ ي- ٭ رہ رس‎ 0 = 
Tim T 
| e wer, © ee — سی‎ E Coh. کے‎ 1954) 


^ mf merear | حم حا ہت وچ‎ r. 

y % T PL نع‎ $ te و‎ ۲۲۳۳ (A Fine 
Tu 01 —* M Vw. ar > ہھ سی‎ ER 
tayari | mat: lar Ku EN — 0 

J) هخ‎ ùs bivre inus px 9 ۹ The 

s کر شر‎ ic s — A at itor (Fm 


E 1»,‏ / د bes‏ نک 
DAR e 11253] ya end sure ۸۱ 9‏ )4 . | 
m‏ ات 5 a‏ 


































- ا 4 | ١‏ سس 
٨. pag] S Tm e p e.‏ 
© كاده | OS‏ - 


٠ —- 

au جک پر‎ = a” ۱ 

— =e) TU - 0 è - 
Ji © i E — مه چم‎ — 


غچ اڈ © .21 39 





and nie violations have been the sain‏ "سی 
targets of the dafense,‏ 

ihe frequency of the oleic of entrapeent in both 
federal and military trials of narcotios offendera san 
be attribute’ to the groing number of nercotios offen- 
des and the detection methods continually employed by 
mt agente, Offenses such as the sele, use, and 





possession of narootios are vonsummated in secret and 
marshaling evidence of gach crimes will not usually be 
acoo^plished without affording a suspect an opportunity 
to omit an offense in whieh to sone degres a covrern-~ 
sent scent la involved. Any such iuvolvesent will «ive 
riso to a olein of nirapeont when the nO is brought 
t5 مت‎ Proviene inilar bto those experienced in tre 
narsotias field ean be expected te be encounterel with 
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the exoandinr illegal market of pnsychnedelio tem" 
wiles governant officials sehleyve appreclably sore 
وع و اھ‎ in outtins off the supply of such drugs than 
they have with nateotioó supplies, 

exten the Seprens Court ostensibly withdrew 
any ilísitation on the type of crines to whieh entrapsent 
could relate when ib mas stated thet: “Congress eould 
not have intended uet its pletutes were to u: ama 
u" (ome 








uy teaoting innscent persone Into violetior 
hagis added.) the atetement can be interpreted to sean 
taat there is no original statute, renardiess of the na- 
ture of the wiza it proseriben, to whieh the defense of 
antranment could not relate, ineclading ine military crime 
ef premeditated murder under the Code, » There has algo 
Seen an inéicetion from within the Court of “illtary Aye 
peals tual tie o veni be appileable to any fenes 
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iS See Life, <9 Mar, 1966, p. 28-34, ۱ 

G5,  Shernan v. United States, 356 ale 369, 372 (1956). 

67. TOME arte 116(1), 
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venerar covesanent agente induced the commission 

2 ~ ofi Stl, sae" (Quphagie added, } 


هې 31 - 












— Znould any erise that involves e 
serious injury va e era of another hisen volar 
such as the Goce offenses of intentionally taflieting 
krevicua 04119 hàrs am! maininr ve &ubject to the 
ücatrine?  hou!4 entrmoment a aplicable to aries 
ander the Cada resulting i5 loss of life mash مه‎ pra 
weditste! eier ami — Mould tee aeo 
trine he mavallecle for gl) erlace which imeluie oon- 
dust that causes or threatema vodilp injury te 2 parson 
other then fhe eitzepper as hes „wen mugen ted a 
it lostoal to sot aside any particule: clase of offeises 
much es Uoso cousin, oF Mica ig rollig injury Bes 
ether "71193, ABa; of mich Garry & heavier pangit; than 
offenses within such & “lease? ihe waar to ba loro 
botza questiono, 62 say @hailer quectione that attempt 
to SMITE gui Che avalleiciiitp 07 Te docirino lo a 
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pertioular orine, clase of orines, or classes of eriues, 





fifty amendment provides a pxrivllega against searsed 
seonfeasions wid the fourth asanduant grants the right 


nt entrapeent. The nature af the 
arise in not Jebarsinatiro af whether the GOTO con 
feeaten or the fraits of an unlawful search war be وه‎ 
pleyed acainet an necusad, Vhen a aenstitubtonmal Fight 
la involved maro is no talenclug of aquitias قاد‎ 7# 
ادمه‎ povemmemtal activity and she ziert of the 
iv@ividuel, Anl aa the basis nf the eatrepaeat dostrina 
tensos quhodjel deeper in the law as 5 vonstitutionailr 
protested imMitidasl right not to be mtzunpei the 
weicht nf Ghe nature of the arive comaitted wilt be 
a@pliggiete in its pan of the scales of fustice, ۹8 

Liflerihility of sanstitutional desisione‏ وک ون 
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maline shoul? result in no erisa, resarälone of ite 
mature, beiro consltere?d without the eoone of bue 
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iit, TUS SEARCH POR IIA GF CRIPS 
A. THE COVERUMONT AGSNCY 

in many areas of the law Congrats has, by stats te, 
gpacifically limited the authority of covernuent acente 
individual and net severelgn actions. The offieer /or 
ascent’ te net doing the business whieh the sorerelss has 
ironed hin to de ar he lo Going it in a way whieh the 
sovervign has forbidden, Eis actions are {thereforg/ 
ultr» vires his authorityess.. P" ع 2۵ بیجن‎ has enacted 





gym sistuter whieh Limit the authority of sone roverne 
ment agents engaged in law enfercenant ond erise 
imama cut has not exprossiy limited elther tive 
authority of government agente in the field of entree 
went, om the way in whieh they aay offer opportunities 





The Larson v, DaueBtic and loreigr Consoroo Corpor&e 
Simi, 377 Vows 35 oig (1988). 6 to original). 
75+ Det, Dale, 18 We Ge, و053ژ‎ lok zufhorizes, inter 
alin, re ET of "the Federal Gurmau of investigation to 
nake — wi با‎ a; for a felony if they ۵ 
a ope Lo LI 3 íelieye tret the perso to t£ zr 
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۱۱۱۷۱ مو سو در یاه سم و ےہ موم‎ oF Lo 














for Ds comiasion of orbe, Perhans this in juet so 
Ne qme | &pent to mihere to 
etatutory : tatione weuid result in hie actions 
,2271ی تہ‎ 
ami xot ت1 تمدحسء‎ ts Gin goverment, the defenso of 
entrepcent would tuercfere bo laat te an accum! singo 
tho یو کوٹ‎ 12 anly avaiiahie when tno goverment 人 为 
mmortsi faeiezel or allitary mila, was ema Mewe? thet 
O A MA A A sea 
prayuent, —“ismpite tho lanenadre sourts warn ہس‎ in 











Erana iman for Vue sontent astivitz 90019794. 
Bet suis are ante of ۰خ وھ ۴ :جچ٭وت-ے-و ػ‎ lemmas ta 


the goverment, teat wm courts maye treated the ار‎ 
of we will >be ae wdideres m^ reveren t vent its lite 
"roliiy.  Offieern ond officials ef revercment are 
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Swala to aeaist ts tue process of law enforeammt ani 
detection of erise, (lar enfereer are often Umer ie to 
gain pecore b> tee tnu clrelec of oriec la Ene ofe 
fielal capacity, Mey mut Inerarurm elinur cosa 

fiir trus tdentily 07 myyye We servisas of star 

whe will bs able o miber those imer ciroles e! وی‎ 
Sel evidecos ol crime which om be made avelinhin for 
These سد مه‎ are lenaribel uy variour enorwes ions 





tut in reuderise their services they are no less nsonta 
of moverniont wiGiin Ghee entrant dootrine tha: ame 
thema who emloyed toes. Frequently their eectiviny in 
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fulfilling bheir roles will receive a sore asticuloue 
uxdesilontica than that of a government officer or offi- 
@Llal, esrecialiy where the terns of their eaployuent 
call fora asortingent fee arranrenent to produce wvi- 
donne ueainat nartkeular accused ao to cerises aot yet 
committed, or where sontrol over their activity is 
— 








N, In Willieaesen ve United States, 211 -.2d ^i 

(Sth Are 1962), the eourt rerused it sonotion e seem 

| pan د‎ Sontee, Hill Ye United states, 
teg. 16 Syracuse 1.7, 14% 





308 Pona 990 (1904), 
(1954) und 69 das Lole LIAE TEA). 
a5, in mtted Staves Y juo Lem. 2 Wai Bo Ce Mindi e uos, 
20%, 2% Saale 96, 103 (1959) the Court condemned tno 
use et 2 covamaenk arent to inilearintiomtely solicit 
. ۷۰ induse feliow servisesen to cossit crines in ex- 
chars for a sumvice separation whiek would not to 

be preooraded by eourtemartial Tor his own offenses 
amd in herean v, United States, 350 1.3, 365 (19 le 
the Oourt refused to abmolre the Lovermnent of res8poüe 
obbility beoeuase ite officials had been avare of the 
oethed ugel by an aetive roverngent informer in ene 
Lrepping the acaueed. pe $ United Sator Y. 
Fionterenn, 245 Pad 19 a Cir. 1957), wherein an 
entrapood suspaot was deezed ta i و‎ a povem- 
sn) oemt — to his an enirapsent,. ¿ee palo 






















the armed foreas wearine the unifora sf hie Country wiil 
went feetrimne, even if he holds mm enlisted agpcinteent 
ae « صرح اسمموجومى‎ offlomr, ae long as his duties de 
not {salute thoes of ler enfercenent or rris dntection; 
wy hen silitery serents dispose of governuent property 
in د‎ manner rot sstborized by Law or ragulation, auch 
n ax not cerry vith it the nonsant of tha 





De PROCURING ۷ء‎ 

Ms dietiv-etion betrasn یع .مو‎ ۱۳۴۸ conn taet activity 
Wet forbidsen ta fee reverent mn? seniaat sotivity thet 
Witt be advan se nommereiesive wlll umelly ۹ 
Dat wily woe a omeideration af the nature of ine so- 
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Durin, the last deeade of the ‘ineteanth century A 
nites States, 2 fovernient inspector Pa? loe ie formed 
that the aeaured was depeaiting obecens مولت‎ iu tho 
malig in vielation of a federal statute De inapeetar 
"for the nugsogs of dise 3 
Coummiaicationz in tho natura sí Ira ASE 
esc Une ngBused/,.. 60 Band hin trough the mall corbata 
Loa” n um charecter covered ty mn statute, whieh he 
سا‎ (aupmacie added.) Me Court in npbsidter the 
ascuead?s eenviciion foy sealing chec@ie alter Lo La 
washa, threasgh the sails founü no iTorooríibpty im tae 
lnspertorts cenduet thet would sonstitute a valid round 
core Mich the aoousead 60014 om > sinea tre informa 
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ent agent ~ gldvessor of a decoy letter in order to ov- 
tala evidence of the acousedts conduct of sendias obscene 
matter through tho mails, "T 








for whieh the aceuged was sonvieted. Dut, hei it not 
he onafiracd the Inssectorts susoielonz, ‘The thepeaterts 
مه‎ wat activity, condoned on the theory that the ecoused 
het bhs intent to commit thet particular tepe of orias 
۱۱ of reaelring the "dewor latters* eid thart ts 
lotions 444 nothing Dal ¿ais eriderne of ple Grio.i:51 ag- 
tivity; buo inapecter's candor was noncrikinni in nature 
singa ho vas uniy carrying nut hir atiwa nf "Gleserwer- 
inê Gemê", Ihis type of reongoning La Treaty wd 

La bots federal and allitery opinions te lustify‏ کسه سټې 
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or €Nousn ta avtions of goverment مایت‎ in "yr 
curing” the aomtisgion of © orise wesre Information is 
Teceivet iniieating that a muspact مو روج سا‎ 
sem آ‎ weh Information seed net esse mly fron 
comlainte, 1h any be ovtalnel free varios e»aress] 
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a different situstion in presented «hea tus موم‎ of 
inferention hos Lonuged on e warbioules امم مھ‎ ٥ ی‎ 
eulprit, “The funetion of law enforcement ie موه سم‎ 
N N 
grisa,” ' ووموسا‎ tate io be suceeesfu law m 
Basabe of dries m “prowuring” @ eriainni est for ere 
perported perpore of obtulalos evon cyijoenee oscciltotee 
wAronlar yesnonísg, Me ia inpisalis Lnocematitie wim 
tad otr,  lInyectiemtíon, uot Anetisetian 3f further 
erkalsalitiy, Mors =e the maana areg de mln څبی‎ ١ موی‎ 
BIMA the Ia.  "renuw:bLiy ډ وسساو ناه‎ wes Prr- 
vertleation Gifficnit amd during am tavestigatian, the 
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Moeuüstb-7alilory rule raguires that unan errest tha 


suspect Ya taken before a mussictrete sitraut undee 
delay so that he wey be informed of ple rishte: A 
&e&reh not ecansectet directiy with a Taufıl arreet 
cannot ts SEMA of tre suspests? pronarty, mwen 
es his فش‎ or evan garocape "ې‎ without 
soaren warrant teing iesued >y a varletrate Laged an 
probable cause recuilred by the fourth awendoent. 
Statevents wade by the sausoset are violations of his 
fifth amendrent right againsi selfeinericination if 
he has asked for anil teen Ge.ied the rirkt tw see his 
ettorney without veins advised öf nis riecht vo reaain 
«beu and tde denial of nis rewuest it violative 


Jh 
۴ HIR nizin gcendaent rlent to omunsel. 
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“ds ibe rule evelves fro- two decistone of tae Supreme 


Court, “eilory Y, United States, 35% debe 49 (1957), 
and Bevel ve United States, 312 U,8, 332 (1743), and 


preeludes tha siniesiton in evidence of the confession of 


er ecouged IT 1% was gbisinet during any period of une 


neegneary delay in taxing nia before a committing magise 
trate after arrest, even though the eonfession is @eemed 


reldmole and was valunteriiy ottainad. 

33« Jah ۰ consestiaut, 375 Ua Ge as (194%), 

j^. «work Y, united States, 253 7.29 260 (2.2, Cire 
135? ). 

Ve Useowedo vs Illinvin, 373 3,24. «79 (1963). 
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These eonstituütionsl rights nave not had sar 
silgrnifionnt twoact in the case of a suspect eno bar 
not been arrested end interrogeted, or whose property 
has not been searched, Yet such & suspect may le no 
lest cf a 508505 14 rovernvent arenis nave @ reason. 
&hle belief trat he le erininally eneaced, Yat, Nic 
position is inss favorable then the arreste., Corer. 
ment avents in their nearen for evidenee of nis 2 
Amality wiil not nave to concern tnesseives witn 
posting any proceble oause raeguiresment vefore a 28 - 
istrete in order to cerry cut thelr search, hey are 
free to 49 as they please in their eitempis to fain 
evidence of his ¢criminality oy encouraging nis to 
zent an unlawfuni aet since there ig a ۵2۷۵ ههه‎ 
o? any judietel reeuistion until well after the suspect 
Mag been sueceesfully enomurared Sy doit a oris. 

it me? be e@asiar lor savernnant agente to "noe 
dara? a grine and trereoy iadirestly avoid the Lowe 
i&te @lueviiegs: clocks of constitutional righòn and jue 
11521531 Vemuiation. doweyer, 1% La suscested that 
"merits vie isnoblo roie of &overucont asente Ta mann 
“grocarament'" aotivity, sue right of the individual 
not to have nis oovernmsent sponsorinz his ovisinality 
is a far more superior right then thet protectins 


&xaínst an unlawful senron of & garbare van, 
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C. ALPINE Im THE 001115517 Of Cain“ 

A sosehnavt different situation tapruesite@d where 
the srixinal deaign to comuit a particuiar orlar 
oririnated in tre wind of the aecuged and he sugrests 

or initiates thet erime for whion he later stunis 
trial. in the سرب‎ iehlg pubiicizad cese of 
nite] tases Y, Luck, ane of LAG Most 4345031 


orisinal enses in the amnais of ailitary jurloprwienoa, 





an indivitual nereafter identified as “AY Xo,:359*ed A 
supply setvaant awl of fered 950.00 for a layse quan 
tity of asgsortea government chevrons, ne serremttl, 
after suggesting that “a* call. nin Lue nozt day, cone 
tacted his officer seniors aad was direeted te rive 
"Ak" the chevron#. "A" called und waa told thet the 
جوم هوات‎ ere ready for hie. «¿sen he arrives tue 
YAI, resoyed the ahovrons and piacal then at the 
cof of the wuilting, “R” took then, pimeet thes in 
“ie ur, i2 the serreart the proulgsl 157,509, and 
Lett rerjdre eeafore tus agsiened erinisal investigator 
fot olLeer “onereal¢esloned ef fisers gto had o> served 
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Serweant Carl ¿irdier Duck, U.G., Marine Corpa, was 
idsntifiei es "4", and atood trial vefora a general 
eourbt-sortisi for larceny of the ohevrons fron tine 
United States, contrary to his not guilty plea ase 
wan convioted ani mentenced to, inter slias, & Bala 
tive diseherree and confinement. The sears of «av lew 
reversed the eoneietlon after deterniriar that FoYV- 
emmante) consent amd a vonsenuent lace of trespasy 
*5oerated Che orixe of larceny. ine Judpe A2voonte 
usual of the vy OO0rvcliíle!? the recor?) to the Cours 
ef Silitary sppenis. On ll Jeprorntear 1055, tee Ort 
rendered its oapilulonan حه ده‎ ineinuded a dipeursier of 
Treb iagues of tau, ontrapresnt, soverrovsube, ugewnt, 
ahû geportatlon. <ne® cwurt concluded that strus 
neittiar the supply sergeant cr nis seniors nad میا بو‎ -— 
ity bo so disnogs of kan sbevrory tiet trere bel beer 
an al dense oF governmental cennemt, and gmt tos ov 
Sen. of Una onattels from outalide the ewarehauge aan 
Gi SON a gulticient aeportazion for lereany, She 
Geert also rejecte! tne itiranoent ire since هن‎ 
Orieuwmal plak wal arigicatold elit Uo فوږیمسومم‎ \ I7} 
Soi Lhe guonly sergeant bad served not se a venior, 
but cerely ac a decoy to persit hin senlors to lay € 
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1953 until 10 September 1955, "uak contiowlly teak 
و رای‎ la an sitempet to have his cooylotion sorartlurged, 
wet on tae srowad twat he cod been entrepneld, ut e 
مومت‎ 24 hed aot beea x", In 195% five Court oF 
Milieasy &opeais in devine a نوا امك‎ by ہجوب‎ ba te» 
the procesdines, stated: “The terminal asinta wela 
all Litigation mast eventually nayı ms ramıım! vn! 
pRagel sorg thas tares vearr و ۱۵/9 نت‎ óm 1. 
غ+وہتمعواوفظ‎ 1905, tie Presifzent of Ue Tile! ۸۸ 
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PL. dae 111 Jenssen. 22072-32992 (1055; (mane 
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ze Uns, on ?5 260, 196%, Mr, Hagen td ioe OA that Push 
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Tiye get aside tha oily Tibatan, وا‎ 27 im, ب‎ 
bat (al Leen tnereverly recenfined when the Judges Advo- 
و مو‎ Dine] af the Savy certified the trial eu to 
tue Court of “llitary Appeals, Ag a consequence of this 
» regonfinevent mex later institutold suit in us court 
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bean entrapped since the reser? gave no hint that the 
governamt agenta had eause to suspect that the acoumed, 
‘whe was in a valneratie position, woul offer s Uribe 
and that te defense of extraprmt oxo emitents sen 
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IV. THE ZENTRAPRENT I3SUS 
As LAW ON PACT 

in derrglls he aejority of the 2uprese Court held 
that the issus of entrapsent wee to ve treated as a 
question of fact ad subsitted to the jary for deter- 
mination while the minority felt 1t was one of an 
&ithourh oonoesdinz that the issue should be eubnitted 
ta the jury if the trial judge were in doubt as to the 
faols, The foregoing differences within the Supreme 
Court were senevhat relezed in hepnar with both the 
gajority and minority oeoneluding that albeit the guilty 
findings rested upon the verdict of a jury whieh had 
considered the issus of antrapment ac a factual matter, 
thet the accused had been entrapped es a matter of Lew 





and aveordingly reversed Those findings. The minority 
adhered to the position of the Sorre | minority that 
entrapment should be for the consideration of the trici 
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Judge, while bhe majority reiterated the view of the 

majority in forrelia that in the trial formmtne lesue 
wae for the fury. However, by adoptive ieplication, 

the majority in HZ appeared to qualify ita posi- 
tion — and in - the 
Gourt indicated that upon Aa conclusive showing of en- 
trapment tho issus was for the trial EN bat in 


the absence of such a showing entrapuent دم 1 همه‎ 





in advance of Gheraan the Court of Kilitary Appeals, 
130 
1 coneluded that where 








126, 2356 U.3. 369, 37? (1958), statina: "heres the 
Logus has Leen presented to then, the courts of Appeals 
have sinoe Sorreila unanimougly concluded thet unless 
it ean be decided as a matter of lav, the issue of 
whether a defendant has been entrapped ie for the jury 
ae pert of its funetion of doteorsiíiningz...zuilt or inno- 





eanee,..^ — Iuli.  ("mphasts in originale) 
N 373 U.5. 827 (1953). 
۰ at ba, 
129, Aze Soars v. United States, 22 4 





139 (5th Cir, 1905), wherein it was stated that the 
206:2 could urge the trial judze to grant 2 motion 
for acquittal, mad were thet refused ha was still one 
titled to have the fury instructed on antramant; Ate 
Unite hie judicial denial of the arine allered since 
the prosecution's own casa-inechief nai injected mate 
stantial evidenes of entrapment into the case, 

130% ü ٤٤و‎ A 236, 24 Cela e 96 (1957). 
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entrapnent is found to te present as a matter of le on 
review before that Court, @ guilty firing will Le re- 
verse’ even though bhe lesuo had veen litikotel in Lhe 
trial court and resolved against the escuse) ag a wate 
ter of fect. Altnowsn that Court has not specificarly 
stated that upon a ceneiusive snowing of watanzani 
tne matter is properly for tne deternination of the 
law efficer as tne military سا يی‎ ine Court las 
ladicated that the iaw officer qay properly consider 
amd rule upon á motion fer a finding of not guilty 
grouided on antrapeent — would be subject to 
the objection of any court manbere - 

Tonno arë available in federal practiae a Ay 


possible pretrial abatement of the proveedings as 





131, — 4 5600745, Dinarda, 25 Cee, 5 
(1956), wherein it was indiosted tnat u»on a showing 
of entrennent as a matter of law the Law officer should 
digeuies the offanse, 

132, 26$ United 3tates v. Zowie, $ V.S, Eede 229, 
26 Ca ia Re fs (195 SE). 

133. ولا ناه‎ arte Sie 

130. 200 Fed a, Criss 3, 12, in edited Cotes v, 
"ill, ^20 “acá 903 (5th eife 1965), a hesring on a 
eotion to suppress eridenos of entrepeent was denisi 
by the trial judge whe carried the notion with the 
Case. Gano united Utates ex rel Hagal ve “athues, 
me Weed 979 (2.2. 28. 1927); wherein habeas corpus was 
suscesefully employed te gain the release of &3 e 
trapsues, 
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135 
they ere in military practice pursuant to the z/mgnual. 


Despite differences in federal and military pretrial 
and trial procedures the practices is ostensibiy com- 
staat wren an entranmmant Ammus is presented in thea 
trisl osurt as a nusstion of fact. Thea iewe ls bo 
be resolved by the fact finders. 
P. BAISIMO THE [S3U8 AND [TS ) +898 
fatragment la a unique defense with samy seeullari~ 
ties, Although analagous to a oonfession and avoldenes, 
& ples of not guilty does not deprive the accused of the 
— vat his Judicial diselainer of "I ۲۷ 4 
commit tha orime alisged” will usually deny his the 
benefit of the defense both In the trial med ana 


1 
on review, nieas the prosecution's evidence refleote 





135.  HCH, 1951, paras 575, which peralte reference of 
any defensa or objection that oan be determined without 
trial of tho issue to the sonvenins authority for deters 
mination, Gee United States v, Kix, 15 U.O.C0,.7.AÀ,. 578, 
me, 35 Qe He T. 76, 73 (1955), 

136. Sorralls v. United States, 287 1,3, 435 (1932). 
Mis) fodrisuez ve United States, 227 7,24 912 (Sth Cir. 
139, “Oe Las ٤ و‎ United States, 05 FR nod 

(ín cir. 1952]! Nutter v, United States, 239 Fa 434 
(th Cir, 1932): United States Y. Louie 9 US. C.M. À, 
228, 26 SoMete (1958). un "ansforl v. United States, 
303 P,23 219 (2.0, Cir. 19602). MALE gJenderson v. 
united States, 237 F.2d 169 (Sth Cir. 1956), wherein the 
defense of entrapment was held to be available to an ace 
cused charged with conspiracy who admitted the ellese? 
overt acta but denied being a party to the conspiracy, 
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mt then ووجممها‎ & perty-~leferient 
tigation ond must po faruard to søer ite oarden 
ef proof tû dispel bhe olain of mirosit. In 
Makita,» narestims cass, the Uourt of Military وسو‎ 
apparel to mare a "rule of jattifisation" manlatary lr 
militar; lew, stating that mare an و اما‎ se 
the poversent arenta Aad rendoanbla cxewsis ha Imliere 
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T, COMCIUSIORS AMD 1700001200 KT TORSO 
de GONCLUGIONS 


Tue liootrine of eniruapaent ts an expedia, complex 
sul jest qatter that aes o7 no nuane agiieved iva fual 
Rize ar Kp, ith erime on the inepsase 14 wan re 


anticipated tha! poverment acute will 9۵۵ ۲ 
Ameraaniwwiy to trapping activity. vp util the 
Present tive Comerers has mot sem fit to curtail. each 
activity Oy logialetion end judicial regulation ia of a 
purely ar poet facto nature, miveequent ta usa 
aanievel oy sovernment agents in expourarins a supeot 
to commit a crime. Although govermmentai actirieg mt 
remite in s erícinal net is frequeniiy sondems! on tw 
ground that it uns only the agentie purpose to "dis 
cover" orininal activity or te proide a Guapect witha 
the "opportunity" to انسوست‎ a ortias, this ecs nal masa 
mes activity any more honorable. che repull i40 still 
tha mans, causing oy aidins erine, mad to ocali it any- 
thing sloe it esnmiortous 99 fmmpiy Duspiy!'as responsa to 
live on tha weanine ol a vord =- “exon I Gen a worl, 
Ampy Dumpty saliese lt usane just vast I horre it 
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The underlying purpese ef such activity is to zaln 
evidence of crime by causing the suspect te 1+060 
himself, Yet such a search for evidence reeelves Lesa 
protection than does a search after the comniasion of 
a known rixs., With no fourth agendment probable cause 
requirement and without the neutral and detaohed judr~ 
ment of a magistrate to sanction or fervid entrapping 
motivity, tho government agent, enzased in the often 
competitiva business of ferreting out erine, is on 
agent virtually free of restraint. No reported federal 
or military onse hac been found wherein a covernzent 
agent has been prosecuted for an entresment, although 
this wae eurgested about a quarter of a century ane مه‎ 
& zoana of deterring the extreses of suoen wie 

Criminale should net be soddled, Sut no 7 
should be made the subjest of an entTapsent by rovern- 
° ant galeri v. Gio 


the Supreme Court has recently recognized thet non- 


4 
ment agents. in Cox Y. ¡Qu 





purposeful entrapaants are protected by fourteenth 
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agent from willfully subjecting an indiviuuel to the 
163 
deprivation of awek a rirkt, 

Wit ts required to protect against Gitrapment is 
judicial regulation of eatrapping octivity in advance 
of its commencement. 1 atision as to ghether suffi- 
Git infomation ie evailehic in warrant sur Tom of 
govezmaental activity tnat hay result in a crige snould 
not ^e male 2y a government agent.  3laoe the underlying 
purpose of entrapping activity is a search for evidence 

© Gime tee fourth aeeniment's requirement or probable 
eanse shotild first be met, and wnetner it has seen met 
should be the decision of 2a judicial officer who then 
may authorize, with particularity, the quelity and auan- 
City of activity that will be permitted. Ihe framework 
for such Juñicial regulation is in existence. 4 


tourte end comaiscioners are avallanie to pass upon the 
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merits of such a search and regulate its conduet, end, 
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